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Summons
1. This summons involves an appeal pursuant tq¥) ©f theConsumer Trader and

Tenancy Tribunal Ac2001 ['CTTT Act]. The appeal is from a decision of the
Retirement Villages Division of the Consumer, Traaled Tenancy Tribunal
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[‘CTTT"]. Those proceedings were heard by Seniomider J Smith at Port
Macquarie on 8 November 2010. The decision of th@ Cwas made on 9
December 2010.

Nature of dispute and parties

2. The appellant, Queens Lake Village Pty Ltd [“dperator”] is the owner of a
retirement village situated at 349 Ocean Drive kgtan, NSW [“the retirement
village”]. The respondent, Queens Lake Village Bests Association is the
residents’ association whose members have a re¢levarest in the operation of

that retirement village [“the residents”].

3. The operator and the residents have found tHeessim dispute as to certain
insurance expenses and certain business overhstsd The operator has indicated
that it proposed to require the residents to Hease disputed costs. The parties took
their dispute to the CTTT for adjudication. In B&TT the dispute was determined
in favour of the residents. The operator is dis§iati with the decision of the CTTT,
and claims the decision involved errors concergugstions with respect to matters

of law.

4, The determination of the matters in disputéhia &ppeal necessarily involves a
consideration of the basis for decision of the CTTHE contractual relationship of
the parties, principles of statutory interpretataomd a consideration of whether the
CTTT truly failed to exercise discretions conferrgzbn it by statute, as is claimed
by the operator, so as to amount to errors conuguiestions with respect to

matters of law.

Factual Background

5. The operator is owned by a publicly listed compaievum Ltd [*Aevum”] which,
operates 30 retirement villages and 367 otherifi@silcomprising nursing homes,
aged care facilities and low care hostel facilitiesr the purposes of operating those
businesses, Aevum employs 582 employees in itgognbbusiness entities. In
addition to operating its businesses at variousviddal locations, such as at the
retirement village in question at Laurieton, fodenstandable reasons of practicality

and business efficiency, a number of businessiiei\and functions of Aevum are
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conducted from Aevum’s central head office locatibhere is no dispute that in
respect of its trading and business operationsufe\as the operator of those
businesses, incurs significant annual expensesnneaction with the running of

those businesses at all of its various locations.

TheRetirement Villages Adt999 ['RV Act] and theRetirement Villages
Regulation2009 ['RV Regulatiori$ provide rights, mechanisms and procedures for
an operator to prepare an annual budget of antedpexpenses for the residents of a
retirement village to approve for a forthcominggiintial year. The mechanism
provides for a budget to be placed before a managecommittee of residents of a
retirement village for approval in anticipationtbe expenses being levied against
the residents in the forthcoming year. The budgejuestion in the CTTT
proceedings, which is the subject of this appeak presented to the residents in
accordance with those prescribed procedures. Hideras raised objections to
several items in the budget. The residents aréheodwners of any property in the
retirement village, they are simply lessees. Howewey have rights as consumers.

Those rights arise as a matter of contractualiogiship and by statute.

The contractual basis of the operator’'s entiélento seek the payment of overheads
is found in the definition ofdutgoing$ in the contracts between the operator and

the residents. Outgoings are relevantly identifisdollows:

“*Qutgoings’means (to the extent to which the same are neifgg@ly payable

from time to time by any Lessee of any part of Qiseleake Village) the total cost of
all outgoings costs and expenses of the Lessorandwereafter properly and
reasonably assessed charged or chargeaideor payable or otherwise incurred
upon or_in respect of the whole of Queens Lakeagél and the Village Centre or
upon the Lessor in relation thereto or in the cahduanagement and maintenance of
Queens Lake Villagand the use and occupation of the same as a liagh-c
retirement village and the Village Centre as a tulgiss administrative and
communal centre. Fees payable by the Lessor &mdgors or to the Trustee shall not
be included in general outgoings.”

[Emphasis added]

The matter at issue in the CTTT was the periiggiof the operator including in

its annual budget for payment by the residents,iteras of likely expenditure for
the village in the forthcoming year. Those itemmpased certain insurance costs,
and some amounts for administrative and businesdhead expenses, described as
corporate recharge expenses, likely to be incuryetthe operator in the forthcoming

year.



10.

The residents did not dispute the statutorytlentent of the operator to make levies
of the kind sought. However, the residents dispthedoroper identification of the
amounts sought to be paid and the transparendyeqgddrticular amounts as sought
by the operator. The residents disputed the chexiaation of those amounts as
being legitimately and properly passed on to therheang amounts reasonably
assessed or chargeable in respect of the QueersMilidge. The basis of the
dispute arose from the definition of outgoingsha tontract between the parties,
according to the elements of the definition to hi®iave added emphasis. The
amounts in question were $23,100 in respect ofamae, and $28,954 in respect of
a broad category of items described as corporaterge expenses.

In the CTTT, that dispute was resolved in favafithe residents. The operator was
dissatisfied with that decision and has therefpealed as of right to this court,
pursuant to s 67(1) of th@TTT Act claiming the decision of the CTTT was afflicted

with errors concerning questions with respect tétens of law.

Findings made by the CTTT

11.

12.

The formal finding and order made by the CTTasws follows:

“2. Pursuant to the provisions of tRetirement Villages Adt999, s 115(2)(e) an
order is made that the line item d@fhSurancé in the sum of $23,100.00 and
the line item of torporate rechargéin the sum of $28,594.00 are both
excluded from the budget for Queens Lake Retireddiaige for the
financial year 2010-2011."

The CTTT gave detailed, transparently cleageab and logically structured reasons
for its decision, in a series of 77 numbered paplgs. Those reasons make it plain
that before arriving at the findings on the mattardispute, the CTTT Senior
Member canvassed relevant matters. Those inclddeddtail and the basis of the
operator’s application, the procedural course takeimg the hearing, the issue of
jurisdiction, and an appropriate review of the extive submissions of the parties.
In making his findings, the CTTT Senior Member et the relevant provisions of
ss 100, 106-108 and 115 of tR¥ Act as well as the provisions of regulation 26 of
theRV Regulations



13.

14.

In reaching that reasoned determination, wisictow challenged by the operator as
being vitiated by contended errors concerning golestwith respect to matters of
law, the CTTT Senior Member identified certain gatees of expenditure that by
law, must not be financed by way of recurrent charg be passed on to the

residents.

On appeal, the operator submitted that iniagiat his determination, the CTTT
Senior Member had failed to exercise relevant siggudiscretions that were

provided for under the cited legislation.

Procedural matters

15.

16.

The transcript of the proceedings before th& TWas not available at the
commencement of the hearing of this appeal. Nostatiding that position, the
parties took what | considered to be an unusuaiseoly proceeding with the appeal
without the transcript of the CTTT hearing. In comhity with that decision, the
appeal proceeded to the stage of concluding tleeeee and the delivery of final
submissions. This was because the parties haddatiraesince the subject matter of
the appeal principally concerned construction efrilevant legislative provisions,
they had agreed that the appeal could convenipntigeed on the basis of an
examination of the orders made by the CTTT, togetlidn the underlying
documentary evidence that was before the CTTThdhregard, they considered that
they could do without the transcript of the prodgagd in the CTTT. The initial
hearing of the appeal took place in this courthat basis on 14 and 15 March 2011.

During the course of final submissions, on 1&d&h 2011, the parties changed
course and decided that after all, it would be priido defer finalising their
arguments and submissions in order to obtain testript of the CTTT
proceedings. That course was taken because it leegpparent that the outcome of
the appeal may turn on the issue of whether theTOiad before it by way of
submissions on behalf of the operator, a requasittiexercise the statutory
discretions that were now contended on appealwdretdher the evidence justified
that course. The proceedings were then adjourn8daril 2011 for that purpose in

order to conclude the arguments after a considerai that transcript.
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18.

19.

20.

21.

22.

On 5 April 2011, my Associate was provided vétbopy of the transcript of the
CTTT proceedings in anticipation of the resumedihgaoday. On 6 April 2011 the
solicitors for the operator provided my Associaithva copy of a Notice of Motion
filed on 4 April 2011, in which the operator soughtdiscontinue the appeal. That
motion was supported by the affidavit of the sédicior the operator, Mr
Athanasios George Koumoukelis, sworn 4 April 28y that motion, the operator
sought leave to discontinue its appeal, pursuanifl1(b) of the Uniform Civil
Procedures Rules 2005. In its motion, the opeiatbcated its consent to an order

that it pay the costs of the residents on an indignbasis on such a discontinuance.

At the commencement of the hearing of the dppea4 March 2011, | was
informed that this appeal was considered by thegsato be a test case, by which
the operator sought to clarify certain mattersa@f With respect to its proposed

charges.

Paragraph 21 of Mr Koumoukelis’ affidavit isthre following terms:

“On 16 February 2010, we were informed by the CTHat no transcript or sound
recording existed in relation to the Tribunal Piexiags.”

It appears that the reference to the 16 Fep2@0 date of the advice from the
CTTT to the effect that there was no transcriptasnd recording of the proceedings
should clearly have been a reference to 16 Feb2@ity. It was clearly apparent
that when these proceedings were commenced, rectipnof the CTTT
proceedings was available. However, it is now agmiathat when that transcript was
obtained on 28 March 2011, on instructions fromdperator, the solicitors for the

operator sought to discontinue the appeal.

Today, when the motion filed on 4 April 2011swnzlled on for hearing, it was
withdrawn and the parties agreed that the appligkmtiff should pay the
respondent/ defendant’s costs on the ordinary biasiade orders in those terms,
and the remainder of the appeal then proceedeahtdusion.

It was also plain from the affidavits filed the residents in connection with the
dismissed motion, that they wanted an adjudicatiothe matters raised by the
operator in this appeal in order to settle as ssopracticable, the claimed questions

with respect to matters of law.
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In the course of final arguments, | was reféteean interim transcript of reasons
determining other proceedings in the CTTT betwéenoperator in this case, and
the residents of another of its retirement villagesvhich similar issues were
litigated. The transcript of reasons in the othatter was not full or final, and | took
the view that whilst it could be argued to be passee, it was not determinative of
the present appeal with which | am concerned. Atingty, | then heard the
remaining arguments to conclusion, in order to gie final judgment on the

appeal.

Transcript of the proceedings before the CTTT

24,

25.

26.

27.

Today, on the resumed hearing of the appealyéimscript of the CTTT
proceedings, which comprised 33 pages, was forntigered: Exhibit “B”. | had
already had the opportunity of reading it whenpheies had forwarded it for that
purpose on 5 April 2011. Today | heard submisslmsed on that transcript, which
shows that in the CTTT hearing, one of the ressl@vit Cooper, appeared as a
representative spokesman of the residents. Thatogpavas represented by its

employee, Mr Burkett. Neither were legal practigon

An examination of the transcript of the intensfes that took place between the
CTTT Senior Member and the representatives of #iegs reveals that the parties
had been provided with an adequate opportunitydegnt relevant evidence and
arguments in order to advance their respectiveipasi It clearly emerges from the
transcript that the CTTT Senior Member had poirtetito the operator that the
residents were concerned at the arbitraligfitious’ or non-factual basis upon
which the operator had assigned and raised theethexpenses for insurance and

corporate recharge expenses.

This was in the context of evidence that therajor was involved in the running of
a number of different but similar facilities, whigkcurred common or shared
expenses, and where the operator sought to rely apercentage method of

dividing or assigning those costs to this particuddirement village.

The nub of the objections raised by the ressgdeoncerned the operator’s request

that they pay for such artificially calculated surttsvas claimed it was not
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28.

29.

30.

31.

transparently apparent from the evidence, thaatheunts sought by the operator
were factually and temporally related to the pattcretirement village in question.
It was also argued that such expenses were nactedtonly to categories of
expense that the legislation permitted to be pasedd the residents. The concern
of the residents, as consumers, was to ensurenhaproperly raised charges
should be the subject of such a request for payimetitem.

In the CTTT, the residents made referencedi ttoncern that they should only be
required to pay expenses that were permitted bietfislation. In that regard they
pointed to claimed insurance costs not being astiito the specific matters
permitted or authorised by statute, namely reipgtant costs. It was apparent that
the insurance costs also extended to the cossofiing for business losses, which

were outside the provisions of s 100 of R Act

The transcript of the CTTT proceedings shows tite residents also argued that
they should not be responsible for amounts reptegeanaccountable head office
overhead expenses where the operator ran a nurhlile businesses in respect of
which those overhead expenses whether for insux@enses, or corporate
recharge expenses, were incurred in respect afggeegate of those other
businesses, and where the residents were not pawih the means by which to
differentiate or to identify those items of expdnde or corporate recharge items

that specifically related to their particular retiwent village.

The CTTT transcript shows that the residentsargued, that as a result of those
matters, they could not properly consider or apprexpenses claimed in that way,
as the expenses could not be transparently assas$eihg capable of conforming
with the agreed definition of properly chargeahlégoings.

The CTTT transcript also shows that the resglarticulated a complaint that they
should not be required to pay for such items oaraitrary basis, which was the
effect of the position adopted by the operator. perator’s position relied upon an
averaging percentage or statistical approach todtating the budget. That was
advanced through the evidence of Mr Ram, Mr Bur&ett Ms Stephenson. That

approach was described dtitious’ or non-factual.
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32.

33.

34.

Significantly, in my view, the transcript daest reveal any request or formulation
advanced on behalf of the operator, for the CTTii@eVlember to carry out a
reasoned apportionment of such contentious expémseder to meet the concerns
of the residents. In this appeal, the burden itheroperator to demonstrate that the
result of the CTTT proceedings was afflicted byearor concerning questions with
respect to matters of law. The absence from tms¢rgot of a request made by the
operator for the CTTT Senior Member to undertakiesaretionary apportionment is
a material consideration to the evaluation of therator’s attack on the reasons of
the CTTT Senior Member concerning an alleged faitorexercise an available

statutory discretion in favour of the operator.

The CTTT transcript shows that at the conclusibsubmissions made by Mr
Cooper on behalf of the residents, the followingiohange took place between the

operator’s representative, Mr Burkett, and SenienMer Smith:

“SMITH: Thanks, Mr Cooper, okay anything else frgou Mr Burkett?

BURKETT: No I think, I don’t want to contest a lot those points which are
accurate and inaccurate so | don't think its wotthevgoing down - there’s a number
of inaccuracies and | won't attest to the applisahtlon’t think this is the place.”

Accordingly, if a means had existed by whiaoh diiscretionary apportionments
contended for in this appeal could have been itiedtin the CTTT, the evidentiary
basis for the exercise of such a discretion waprmtided to the CTTT Senior
Member. The CTTT Senior Member invited further sidsions, and in the course
of his submissions, the representative of the apetad not make a request for the
exercise of the statutory discretion now claimedraglleged failure. In my view,
the absence of such a request of the CTTT to eseetbe discretion now claimed,
must be seen as being fatal to an appeal that see&ly on an alleged failure of the
CTTT to exercise that discretion. The CTTT Seni@nber had clearly taken the
view that the two items in dispute were thresholttars to be considered on an all
or nothing approach because he was not providddanmion-arbitrary evidentiary

basis for making a discretionary apportionmenbashat expenses were allowable.
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Grounds of Appeal

35.

36.

The operator’'s summons which commenced theahpgpeoked 6 separate grounds

of appeal. In my view, these can be convenienthydensed into the following

formulations.

(@)

(b)

(©)

Contended error in reaching a determinatiohdkeluded insurance and
corporate recharge items from the budget, haviggrreto the contractual
obligations that subsisted between the par@Gesunds 1 and Z‘the

contractual grounds”);

Contended error in failing to apply an apportient of the insurance
premium identified in the budget to reflect chartest were permissible
pursuant to s 115(2) (d), (e), (g) or (h) of BRE Act and a related contended
failure to determine an approximate cost for thaturanceGrounds 3 and 5

[“the insurance apportionment ground”];

Contended error in failing to apply an apportient of the corporate
recharge item identified in the budget to refldwrges that were permissible
pursuant to s 115(2)(d), (e), (g) or (h) of RE€ Act,and a related contended
failure to consider the provisions of regulatio@§1)(g) and 17(2) of thRV
Regulationdo determine and apportion the approximate cddfsose items :
Grounds 4 and 5 and [Bthe corporate recharge apportionment ground”];

A notice of contention was filed by the resitdan the appeal. The notice of
contention invoked s 199 of tiR/ Act which provided that the operator was
prohibited from contracting out of the provisiorfdlte RV Act The residents

consequently argued for the unenforceability ofdbetractual obligations relied

upon by the operator to justify the budgetary itémsontention. The argument was

to the effect that the insurance and head offigeesge items included in the budget,
were not permitted by ss 100 and 112(3) ofRMeACt.
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Contentions of the parties

37.

38.

39.

The primary submission made on behalf of tseents was that the CTTT decision
was correct on its face, and involved no errorthefkind now claimed, on questions

with respect to matters of law.

The submissions made on behalf of the opevatoe to the effect that the budget
forecast items placed into contention by the regglevere legitimate items of
expenditure that it was entitled to pass on tadisedents. The operator further
claimed that in its determination, the CTTT hadef@ito make relevant
apportionments of such identified expenditure,udaig by analysing the evidence

for that purpose.

The residents contended that the evidenceglaei®re the CTTT by the operator
could not have reasonably supported such an apparént exercise. In contrast, the
operator claimed that in these events, errors wede by the CTTT with respect to
matters of law because of a contended failure BYORTT to effect apportionments

pursuant to statutory discretions that were avhdlabthe CTTT.

Argued errors concerning questions with respect tonatters of law

40.

4].

42.

In the appeal, the operator argued that juttisat for the appeal was established
because, it was claimed, that the CTTT had maaeseconcerning questions with
respect to matters of law in determining that gdents were not liable to pay the

disputed amounts claimed by the operator.

In this regard, on behalf of the operator,asvargued that the CTTT had erred in
that it had failed to exercise an available stajutliscretion to interpret the evidence
before it, in order to make an apportionment ofdilsputed budget items, and as a

consequence, had incorrectly found in favour ofrdsdents.

The outcome of the appeal is largely dependieon the interpretation of the
contractual documents entered into by the parigsyell as the relevant statutory
and regulatory provisions, subject to the proceldusdters that | have already

identified as having arisen from the transcript.
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Relief sought by appellant

43.

44,

The summons filed by the operator seeks otddtse following effect:

(@) The appeal should be allowed and the wholaetiecision of the Tribunal
should be set aside;

(b)  The amounts of $23,100 for insurance, and $2Bfér corporate recharge

expenditure, are to remain in the budget forecaste retirement village;

(c)  Anorder for costs.

There is an obvious tension evident betweegithends of appeal that alleged
failure on the part of the CTTT to make an appartient for the claimed budgetary
items, and the relief claimed in the summons, wlkmight orders for the inclusion
of the full amounts that had been claimed by therajor for insurance and

corporate re-charge expenses.

Issues central to the outcome of the appeal

45.

46.

The central issue that was raised for deterimiman the appeal was whether, in
reaching its decision, the CTTT failed to exergt®utory discretions that were
available to it, in favour of the operator of tleéirement village. The operator’'s
contention is that the CTTT should have in some agyortioned the components
of the identified categories of expenses as beayalple to the operator by the

residents.

The point that was at issue in the appeal sgémiee the contention of the operator
to the effect that the exercise of such discretvas not only mandated in the
circumstances, but that it ought to have been eezien favour of the operator,
notwithstanding the state of the evidence thaptrties had placed before the
CTTT.
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Evidence before the CTTT and in the appeal

47.

48.

The parties had helpfully co-operated and hiadgred an efficient common exhibit
bundle which contained 61 separately tabbed catsyof documents comprising
some 333 pages: Exhibit “A”. Those materials weemntified as Exhibit “JS1”,
which was exhibited to an affidavit sworn on 8 MaR011 by Ms Jessica Carly
Smythe. Ms Smythe was one of the solicitors adiomghe operators of the

retirement village.

Rather than here describe the large numbedofidual documents within those
categories of papers, some of which proved to lwnbf background relevance, |
will instead only refer to the relevant parts of thocumentation, where it becomes

necessary to do so.

Residents submissions

49.

50.

51.

The specific complaints of the residents wexdld. The first complaint was the
legitimacy of the claimed obligation that they slibmeet the budget item of
$23,100 in respect of insurance. Of this amoumtyésidents claimed not all of that
sum represented a cost that could be fairly passed them: s 100 of thHeV Act

The second complaint related to a claimed obligeatiat they should meet the
forecast expenses in the sum of $28,495 which deseribed as corporate recharge
items, representing categories of expendituredamiaistration costs, finance costs,
human resources costs, property management aofstisnation technology costs

and operations costs.

Dealing first with the insurance issue, thelexce disclosed that the claimed
amount of $23,100 was a global quotation obtaimetimmesented by an insurance
broker and which related in part to the materiat @ reinstatement of buildings
and the like, to the value of $36,450,000 if cerdéfined events occurred to cause
physical loss and damage. The evidence also destlist the policy quotation was
to also cover potential consequential busines®$oaad business interruption

expenses for a period of 36 months if those defenahts occurred.

The residents argued that the business lospamnt of insurable risk was not part

of their contractual responsibility. The quotatidentified these two areas of risk,

15



52.

53.

54.

but made no attempt at differentiating them in ®ohapportionable premium
costs. The residents submitted that the evidendehvwhe operator had submitted to
them, and later to the CTTT, was not capable aihgéng a reasoned
differentiation of those two components in termg@mium apportionment or
allocation. The residents adopted the formulati@t &rose in argument, that these
two metaphorical eggs could not be unscrambleti@guotation for insurance was
a global one, which covered matters beyond dan@ageoperty and reinstatement
thereof, and therefore, it should not be visitedrughe residents in that

undifferentiated form.

The residents also claimed that the relevatiineate insurance costs that were
contemplated as arising within the legislative secb@f theRV Act were

necessarily confined to insurance in respect oferateferred to in s 100(2) of the
RV Act whereas the expenses sought to be passed aamdoththe operator went
beyond those entitlement limits, and were not peeaiby the statute in the context

of consumer protection legislation..

The residents also claimed there was a lattan$parency in the proposed
insurance charges, arguing that it could not begmtg or reasonably assessed or
ascertained as to whether or not the proposedansarcosts covered legitimate
items of risk, because the identified premium reradiundifferentiated, and was

therefore opaque to analysis.

With regard to the corporate recharge itentispute, the complaint of the residents
was that on the evidence, the items in questio® wet presented as being factually
or temporally applicable to their particular retirent village, but rather, they were
percentages of undifferentiated items that reltdetie overall business of the
operator. The expenses were calculated as avesaggsercentages. The operator
sought to impose them as a liability of the residetcording to a formula, based on
percentages, rather than being factually basedeegdhat related to the anticipated
expenditure associated with the particular retireiwélage to which these

proceedings relate.
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Operator’s submissions

55.

56.

57.

58.

The position taken by the operator in the CTM8E that it was entitled to levy the
insurance costs and the recurrent charges undstatwory and regulatory scheme

within which it operated.

The operator argued that as a matter of resedrbusiness efficacy and efficiency,
the governing legislation contemplated that an ajpemmay operate more than one
retirement village. The operator also pointed ®rtechanism within the legislative
scheme for the preparation and approval of budgetsach retirement village
separately. The operator submitted that reguldtit{)(g) of theRV Regulations
contemplated the apportionment of expendituregarscular village as a proportion
of a greater total and it was submitted that it 4pgropriately followed all proper

steps contemplated by the legislation.

The operator also pointed to the fact that @athe residents had entered into an
Agreement to Lease. Reliance was placed on thetcamdf the lease that provided
for the residents to pay defined outgoings in thet §chedule to the Memorandum
of Lease. | have already cited the substantivederhthe definition of outgoings at

paragraph [7] of these reasons.

The operator submitted that the expenses iphgubsed to the residents in respect
of insurance and corporate recharge items, whiahpeised administration, finance,
human resources and information technology, wese operly identified as
outgoings to be passed on to the residents purtméime agreement that existed

between them.

Legislation and policy considerations

59.

Variations in recurrent charges for retiremeltges are defined, and require notice
by the operator: s 107 of tiR/ Act Notified proposals for variations do not take
effect unless the residents consent to them,tbeiCTTT orders that they may have
effect: s 107 of th&V Act These provisions were obviously directed at coresu

protection.
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60.

61.

62.

63.

On any application to the CTTT for a determoratin cases such as this, the CTTT
Is invested with the power to order that the pregogariation either take effect, or
not take effect as the case requires: s 108(2)eRRY Act In reaching any
determination concerning whether variations shoaléghould not take effect on a
consideration of s 108(2) of ti®/ Act the CTTT is permitted, but not mandatorily
required, to have regard to the factors outlinesl 198(4)(a)-(g) of th&V Act

Those provisions refer to market factors or condgiin the industry, levels of costs
and services for providing the facilities, whethe residents consent to certain
costs, the cost of general services, the frequandyamount of past variations, and

“any other relevant mattér

In a case where the residents have refusemh&eat to proposed items of budgetary
expenditure, on the application of an operator wsadent, the CTTT is invested
with wide powers: s 115(2)(a)-(i) of ti®/ Act Again, those powers are
discretionary in their application, and not mandattn particular, in the
determination of a relevant dispute, the CTTT igegia discretion to make an order
that the operator should remain liable for so moictine proposed expenditure as
was considered by the CTTT as being not reasomalriet necessary to pass on to
the residents: s 115(4) of tRY/ Act In making any determination under this
section, the CTTT was given a wide discretion teeh@egard to dny other relevant
matter: s 115(6) of theRV Act

| construe the references amy other relevant mattém ss 115 and 108 of tHeV

Act, to be read subject to the rules of procedurahésis, which, in this context,
requires that appropriate notice be given to tifiecegd party, and for that process to
be applied, transparent evidence should be availabiespect of any such matters to
be considered in that regard. These conferredetisas are wide in their nature and
effect. Accordingly, the exercise of such discnesionust proceed according to
recognised principles of fairness to the persofextfd:House v The Kinfl936]

HCA 40; (1936) 55 CLR 499.

TheRV Actand theRV Regulationsbeing the legislative scheme under which this
dispute arises, not only facilitate the provisidnnoportant social benefits and

standards concerning the living arrangements tirecepersons, but in recognition
of the potential financial and other possible vudtdities of retired persons, it also
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contains significant elements of consumer protectitansardRetirement Villages
Bill 1999, Second Reading.

64. The social policy behind the scheme does reit seimpose an unfair burden on
operators, as it recognises that the busineswefding facilities for retired persons
should be permitted to be profitable for the opmsatHansardRetirement Villages
Bill 1999, Second Reading.

65. Similarly, the policy behind the scheme for diperation of retirement villages does
not seek to create an unfair advantage for thatslief operators. This is evident
from the requirements that centre around the ofitigaf residents to pay for
certain defined categories of expenditure thatramerred by operators, subject to

compliance with identified administrative pathways.

66. In the context of the legislative scheme, tR@Thas been assigned the role of
resolving disputes in a transparent and fair mgroranot in a manner that is

arbitrary or unfair to a party.

Principles of interpretation

67. Insofar as it is necessary to construe anyaateprovisions of the contract between
the residents and the operator, the applicableiptas of contractual interpretation

are well known, and can be briefly stated.

68. In giving business efficacy to the terms of digegeement, the required approach is to
consider what a reasonable person in the posifitimecother party would have
understood the contract to mean in the contexthichvit was intended to apply:

Toll (FGCT) Pty Ltd v Alphapharm Pty LfA004] HCA 52; 219 CLR 165, at p 179,
[40]. In this case, this must mean balancing thegive interests and needs of the

residents and the operator.

69. This requires that a literal, technical, actdl or overly syntactic or semantic based
analysis that yields absurd results is to be awbiddéavour of more purposive
conclusions that reveals business commonsémgaios Compannia Naviera SA v
Salen Rederierna AR985] AC 191, per Diplock LJ at 201.
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70. In construing relevant statutory provisiong, plurposive interpretation is also the
preferred or required approach in order to achibeebenefit intended by the
legislation, recognising that in the context oktbase, th&®V Actand theRV
Regulationgontain significant consumer protection provisiofisthe same time,
the purposive approach to interpretation also reguiecognition of the need for
operators of retirement villages to be able to iomet their operations profitably.
However, in the context of a consumer protectiatuse, profitability is not the
dominant consideration and fairness to consumeaasleast a dominant balancing

consideration to be weighed in the exercise.

Consideration

71. In the paragraphs that follow, | set out mysideration of the general, contractual,

insurance and corporate recharge grounds in theasapp

General consideration

72. In the context of this case, a purposive arginess efficacy approach requires a
balanced approach where acknowledgment must ba gvhie predominant
features that contain compliance codes and limitingumstances for the financial
exposure of residents, purposively aimed at conspnogéection. In my view, the
fairest manner in which these objectives are mirigeterminations and

interpretations to proceed transparently on idieatifacts in evidence.

The contractual ground

73. In my view the contractual grounds of appealloa disposed of simply. The
definition of “outgoing$ in the agreement between the parties requirdshiea
changes sought to be made geoperly and reasonably assessed charged or
chargeable ..in respect othe retirement villager in the conduct management and
maintenance 0fthe retirement village. Where the contractualimi&bn of
outgoings makes reference tl” expenses, that has to be read subject to the

statutory provisions and the notion of reasonaldemased on analysis.

74. By definition, these outgoings must be asselsgedference to the particular village

in question, and not by reference to an artifitsainula that has no particular
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75.

application to the retirement village. The termadsonably must be given the
contextual meaning that the charges should be tapébeing reasoned to refer to
the particular retirement village in a fair and sbte way, and factually
particularised rather than being based on some stfa@ed notion or estimate
derived from considerations that apply to othetitiest including the running costs
of other retirement villages. The specific refehz Queens Lake Village in the
definition of “outgoings requires that Queens Lake Village be read asidiimite
article in such a consideration, and not some @atuél formulation when

outgoings, costs and expenses are being soughtifi®nesidents.

In my view, that is the necessary commonsenddasiness efficacy interpretation
that must be applied in this dispute. The conthaigrpretation, which seeks to
impose charges not referrable to, or based orgpkeations of Queens Lake
Village, is non-purposive, strained, not based @ammonsense and leads to the
absurd and incorrect construction that would inectty equate generalities with the
definite article Antaios v Compannia Naviera SA; Toll (FGT) Pty.Ltd

Theinsurance apportionment ground

76.

77.

78.

To succeed on the issue of apportionment ofamce costs, the operator’'s appeal
must demonstrate a failure by the CTTT to exeraisglevant statutory discretion so

as to amount to an error with respect to a mafteava s 67(1) of theCTTT Act

Any consideration of the relevant discretionfeored by the statute cannot be

undertaken without reference to the facts that wesvidence before the CTTT.

The only relevant evidence that was placedrbdfee CTTT on the insurance issue
was the broker’s quotation dated 21 September 2Z¥i&t document was addressed
to Aevum Limited. The total cost of that quotatiwas in the sum of $48,851.98.
The stated insurable interest was for material dgnansisting of physical loss and
damage to the property insured, together with aqursetial loss for business
interruption. The policy provided for a limit of 800,000 in combined cover for
these two nominated areas of potential loss. Tio¢atjon identified the respective
cover for the values of the property insurance3&,450,000, and gross profit
insurance at $1,450,000.
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79.

80.

81.

82.

83.

84.

Given the operator’'s complaint that the CTTilethto apportion the insurance
costs, it is relevant to look at the scope witthi@ évidence for any such
apportionment. In this regard, the two identifiéeheents of insurance total
$37,990,000. My purpose in identifying that totatd demonstrate that there
appears to be no rational relationship betweemthgance liability limit of
$50,000,000 and the combined cover values statbd o the amount of
$37,990,000.

Given that the amount for insurance that thexatpr sought the residents to pay was
in the sum of $23,100, it is relevant to look at tfuotation in order to determine
whether the amount of $23,100 can be identifieexplained by a reasoned
reference to any of the abovementioned figurebgeds to a finite part, or as a

percentage of a greater amount: Exhibit “JS1”, p@-183.

In this regard it is relevant to note thatitreirance for which the quotation was
obtained, was identified in the quotation as béordIndustrial Special Risks”. The
identity of the insured was stated as “Aevum Limit€ueens Lake Village”:
Exhibit “JS1”, p 181. The business description Wrsncipally Owners, Operators
of Aged Care & Associated Facilities, Property Ovgrend other occupations
incidental thereto”: Exhibit “JS1”,p 181.

Also of relevance is the nature of the insueacwver for consequential loss and
business interruption. It was for gross profit, qodly “ gross rental or gross revenue

if appropriaté and professional fees: Exhibit “JS1”, p 181.

Also of relevance to the claim for discretignapportionment of the insurance costs
is the Australia-wide nature of part of the couexhibit “JS1”, p 183. The payroll
component of the cover was identified to be 8 weaki00 per cent, and 148 weeks
at 30 per cent, with head office corporate salanegred at 100 per cent for 156
weeks: Exhibit “JS1”, p 183.

My purpose in reviewing the information set wuthe preceding 8 paragraphs is to
identify the dilemma that would have necessarilgfaanted the CTTT Senior
Member in approaching any attempted form of rafiamalysis of this information

for the purposes of trying to achieve a discretigragoportionment, as is now
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85.

86.

87.

contended by the operator in this appeal. Thisyarsteveals that the following
propositions would have been evident to the CTTii@dMember:

« Within the documentation in evidence in the CTT Tthaut explanatory
evidence, the sum of $23,100 had no readily ideblé or rational relationship
to the legitimate property insurance costs forrdigement village, as distinct

from other, and unrelated expenses;

* Any division of the sum of $23,100, or indeed thensof $48,851.98, as
insurance costs for proportionate relevance toghmstatement costs for the
retirement village, is completely opaque to an sialthat would enable a
rational or reasoned discretionary apportionmeniny view, it is simply not
possible to explain, with reasons, the manner iithvh claimed discretion could
be exercised according to the requirements of settled authority that

precludes arbitrary resultstouse v The King

In light of this analysis, without the requireddence, it was impossible for the
CTTT to justify with reasons, any differentiationaiscretionary apportionment
within the identified insurance costs so as to ic@nthat portion of the insurance
costs that could reasonably be passed on to tltends as being proper or
chargeable to residents in connection with the aohananagement and
maintenance of the retirement village in questisaecontractual definition of

outgoings

There is no doubt that the CTTT had jurisdittio exercise a discretion on the
question of insurance costs. However, in ordettferoperator to sustain its
criticism of the CTTT concerning the contendeduiaglto exercise that discretion in
favour of the operator, a rational basis must beatestrated to exist for the claim
that the exercise of discretion ought to have heetertaken in favour of one party
at the expense of another, on a non-arbitrary basis

My review of the evidence before the CTTT oa ithsurance issue compels me to
the conclusion that the state of the evidence girdigl not permit any rational
analysis of the insurance costs so as to enabigtifigble or reasoned
apportionment of the insurance costs, includingaiafine such costs to only those

costs permitted by statute as being legitimatdgvant to insurance of the
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88.

89.

90.

retirement village in question. Only the insuranosts permitted by statute could be
passed on to the residents: s 100 oRKeAct That is not a provision which can be

avoided by contract between the parties: s 198aRV Act

In such circumstances, the CTTT was bound éyutes of procedural fairness and
was precluded from arbitrarily exercising discretio favour of the operator on any
basis other than that which involved a rationalysis according to law. In my view
the CTTT did not depart from that requirement. §hestion of whether the
evidence permitted a rational analysis is a threlstjoestion. It was either available,
or it was not. If it was not available, the answeethe threshold question requires
that there be no arbitrary exercise of discrefidre decision of the CTTT member

must be seen in that light.

| therefore conclude that the CTTT Senior Mendeeided the matter of insurance
correctly. In my view he correctly declined to urtdke an arbitrary discretionary
apportionment of the insurance chardg@$TT decision[56]. In that regard, he
correctly found the residents had no contractugjation to pay the additional
insurance charges for the risks in contention bee#oere was simply no evidence
that the risks insured wereeferrable to Queens Lake VillageCTTT decision
[56]-[60] . This was a simple exercise of assessing whetleestidence of the
disputed charges was in conformity with the agrednia my view, the CTTT
correctly decided the charges were not in conformith the agreement with regard

to the contractually defined meaning olitgoings.

Accordingly, on that analysis, the CTTT Semitamber concluded that the
undifferentiated claim by the operator for the disal insurance costs should be
excluded:CTTT decisiaq, [2]; [77] . That conclusion is consistent with an analysis of
the evidence in terms of onus of proof and the &mnental requirement of avoiding
an arbitrary discretionary apportionment. | reipet submission that there had been
a failure to consider a discretionary apportionnanan alternative to an all or
nothing approach. My reason for so finding is trathe evidence, the CTTT Senior
Member was left with the choice of an all or noththreshold consideration, or
making an arbitrary decision of apportionment. yvrew, the state of the evidence
mandated the former approach. The latter altereatas an unacceptable one and
the CTTT Senior Member correctly recognised thise¢dhe position.
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91.

In my view, the CTTT did not make any error c@ming a question with respect to
a matter of law on this issue. The insurance grewnduld therefore be rejected.

The corporate recharge ground

92.

93.

94.

95.

96.

The operator submitted that the contentiougbufbrecast items were legitimate
items of expenditure that it was entitled to passhe to residents. The alternative
position adopted, was the claim that the CTTT Sekliember failed to exercise an
available statutory discretion in favour of the i@gter, in order to apportion the
corporate recharge expenses claim to identify aouainthe operator could
legitimately call upon the residents to pay, apprty chargeable items relating to

the retirement village.

In my review of the transcript before the CTlMave already identified the reasons
why the apportionment claim is unavailable to tperator in this appeal to argue as
a claimed question with respect to a matter of lgavagraphs [24] — [34] of these

reasons.

In my view the failure of the operator to ssekh an apportionment before the
CTTT, and the failure to introduce evidence betbeeCTTT that would enable a
reasoned analysis of what expenses were propexdgsad or chargeable as
referring to the conduct, management and maintenahthe actual retirement

village in question, necessarily disposes of thpa@te recharge ground of appeal.

The CTTT Senior Member dealt with the corporatiarge issue between
paragraphs [61] to [71] of his reasons. He coryadintified the issue for

determination as follows:

“61. The fundamental issue for determination is thbeor not the amounts
charged under the heading of corporate rechargeasts or fees associated
with providing services to residert$theretirement village’. Unless the
amounts included in the corporate recharge contamiibat exception
provided for under Reg. 26(e) the operator is pigd from including the
sum in the annual budget pursuant to s.112 and|Regu26.”

[Emphasis added]

The CTTT Senior Member reviewed the operatmeshodology for calculating an

apportionment of Aevum Group expenditure on adrai®n, finance, human
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97.

98.

99.

100.

101.

resources, information technology and payroll. ke aeviewed the evidence of Mr
Burkett, Mr Ram and Mr Stephenson on those matters.

The CTTT Senior Member correctly analysed MmRaevidence by observing that
as the operator’s corporate financial controller,R&am would be expected to have
the knowledge or capacity to ascertain exactly whatges would be associated
with the provision of the identified services te tletirement village to which this
case related. He concluded, correctly, that infeionavas not forthcomingCTTT
decision, [65]

The CTTT Senior Member concluded on the eviddrgfore him, that whilst it was
self-evident that many of the functions for whitle bperator sought to charge the
residents in fact related to direct or indirecvemss to residents, he also concluded
that he had insufficient information to determihattall the identified and claimed
expenses incurred by Aevum concerning its ovegarations, were appropriately
apportioned to reflect a proper association tadsedents of Queens Lake
Retirement VillageCTTT decision, [66]-[71]

In view of the state of the evidence, for whicl operator, as the applicant in the
CTTT, bore the onus of proof, | consider that noper basis has been made out for
the assertion that the CTTT Senior Member releydatled to make a discretionary
apportionment of the corporate recharge expensas,reow contended on appeal.
For the same reasons | have already identifie@agpaph [90] of these reasons, |
take the view that the all or nothing approachhie tssue was the preferred

approach rather than taking an arbitrary and ingmpte course.

Accordingly, in my view, no error has been destrated with regard to the claimed
failure of the CTTT Senior Member to exercise hgcretion to make an
apportionment so as to raise an error concerniugeation with respect to a matter

of law.

The finding made by the CTTT Senior Membehwgard to the corporate

recharge issue was in the following terms:

“71.  With the information available | am unablesty that the respondent was
entitled to claim funding of the corporate rechaitgms from recurrent
charges as claimed.”
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102. In my view, that finding, which required aha@l nothing result, was compelling,
and was the only proper finding that was availalg¢he evidence. This was in
circumstances where an arbitrary decision of appartent would have been a
legally unacceptable result. Accordingly, the cogbe recharge ground of appeal
should be rejected.

Disposition

103. | have determined that the operator’'s apgealld be dismissed on all of the
grounds that were raised. In my view it shoulddwilthat the operator should pay
the costs of the appeal incurred by the residémtsuch circumstances, those costs
should be paid on the ordinary basis unless, thideats can show an entitlement to

an order in different terms.
Orders
104. I make the following orders:
(@ The appeal by Queens Lake Village Pty Ltd ssrissed;
(b)  The orders made on 9 December 2010 by the @oarsd rader and Tenancy
Tribunal in proceedings before it numbered RV 10/2Band RV 10/31794

are confirmed;

(c) Queens Lake Village Pty Ltd is to pay the cadthe Queens Lake Village
Residents Association on the ordinary basis urddssrwise ordered;

(d)  The exhibits may be returned;

(e) Liberty to apply on 7 days notice if furtheders are required.

| CERTIFY THAT THIS AND THE PRECEDING 26 PAGES CONSTITHETIA TRUE COPY OF THE REASONS FOR
DECISION OF HIS HONOUR JUDGE LEONARD LEVY SC DELIVERED ITHESE PROCEEDINGS.

Associate
8 April 2011
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